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Passage of the Bill  
 
The Legal Profession and Legal Aid (Scotland) Bill [SP Bill 56] was introduced in 
the Parliament on 1 March 2006. Stage 1 commenced on 14 March 2006 with 
the Justice 2 Committee designated the lead committee. The Stage 1 debate (on 
the general principles of the Bill) took place on 7 September 2006 and the Bill 
was passed following the Stage 3 parliamentary debate on 14 December 2006.  
 
Purpose and objectives of the Bill  
 
The Bill has two main purposes: first, it seeks to reform the system for handling 
complaints against lawyers by the creation of a new statutory body called the 
Scottish Legal Complaints Commission and, secondly, it seeks to improve the 
delivery of all forms of publicly funded legal assistance.  
 
Provisions of the Bill  
 
The key provisions of the Bill are as follows:  

 • a new Scottish Legal Complaints Commission will be established. This 
will be led by a Board with a non-lawyer majority and a non-lawyer chair, 
to receive complaints about lawyers which cannot be resolved at source 
(but with an emphasis on complaints being resolved at source where 
possible)  

 
 • responsibility for dealing with complaints about lawyers will be split 

between the new Commission and the professional bodies of the legal 
profession (i.e. the Law Society of Scotland and the Faculty of Advocates) 
as follows:  
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 • responsibility for handling complaints about ‘inadequate 

professional services’ will rest with the new Commission, taking 
over from the aforementioned professional bodies, the Scottish 
Legal Services Ombudsman and the Scottish Solicitors Discipline 
Tribunal  

 
 • responsibility for professional discipline will remain with the 

professional bodies and the relevant discipline tribunals (ie the  
 

 Scottish Solicitors Discipline Tribunal and the internal discipline 
tribunal of the Faculty of Advocates)  

 
 • the office of the Scottish Legal Services Ombudsman will be abolished 

as a result of the creation of the Commission  
 

 • the maximum amount of compensation that can be awarded will be 
raised from the current level of £5,000 to £20,000 where a complaint 
about ‘inadequate professional services’ is upheld, in order that the 
Commission will be able to handle moderate-value negligence claims  

 
 • first steps will be taken towards giving rights of audience and rights to 

conduct litigation to member of professional bodies other than the Law 
Society of Scotland or the Faculty of Advocates  

 
 • responsibility will be transferred from the courts to the Scottish Legal Aid 

Board for granting and determining legal aid in serious criminal cases  
 

 • the Scottish Legal Aid Board will be able to fund certain advisors other 
than solicitors to provide ‘Advice and Assistance’ (a type of public funding 
available in relation to both criminal and civil matters which makes it 
possible to obtain initial advice on any matter of Scots law)  

 
Parliamentary consideration  
 
A key issue throughout the parliamentary passage of the Bill was whether it was 
compliant with the European Convention on Human Rights.  
 
In this regard, concerns were focused on two aspects of the Bill: first, the 
composition of the new Commission and the extent of its independence from the 
Scottish Executive and secondly, the absence of an external right of appeal from 
a decision of the Commission. To address the first area of concern, a range of 
Executive amendments were agreed to at Stage 2 covering matters including the 
process for removal of members of the Commission and the security of tenure of 
members of the Commission.  
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In relation to the second area of concern, non-Executive amendments, supported 
by the Executive, were agreed to at Stage 3 which created a limited right of 
appeal to the Court of Session against decisions of the Commission.  
 
Another important issue which arose during the passage of the Bill was whether 
it was appropriate that only complaints about services provided by practitioners 
should be considered by the new Commission, whilst responsibility for 
complaints about professional conduct remains with the professional bodies. 
Non-Executive amendments were moved at both Stages 2 and 3 which would 
have abolished this distinction making the new Commission responsible for 
dealing with all complaints against practitioners but these were not agreed to.  
 
Another area of concern during the Bill’s passage was the increase in the 
maximum compensation level from £5,000 to £20,000. Non-Executive 
amendments were lodged at Stages 2 and 3 which would have resulted in a 
lower maximum being set but these were not agreed to.  
 
Finally, the circumstances in which the two levies (the annual levy and the 
complaints levy), which will fund the new Commission, will be payable were given 
careful consideration during the Bill’s passage.  
 
In the Bill as introduced the complaints levy was payable by all practitioners 
against whom an eligible complaint had been made. However, at Stage 2 an 
Executive amendment was agreed to so that the Bill as passed provides that the 
complaints levy will be paid by a practitioner only where: 1) the outcome of 
mediation is accepted by the parties; 2) an informal settlement is accepted by 
parties; or 3) a complaint is upheld on a formal determination by the Commission. 
This change substantially reflects a key recommendation of the Justice 2 
Committee in its Stage 1 report. 
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